RACIAL EQUALITY IN THE TWENTY-FIRST CENTURY: WHAT'S TAX POLICY GOT TO DO WITH IT?
Dorothy A. Brown* "[T]ax... statutes... may be more burdensome to the poor and to the average black than to the more affluent white." ' In 1976, Supreme Court Justice Byron White recognized that tax statutes may have a disparate impact based upon race. 2 Yet, it has taken the legal academy until the 1990's to begin to address those issues, 3 and given the recent spate of attacks, many still are unwilling to accept the proposition. 4
I. BACKGROUND
I first began thinking about these issues after reading Professor Jerome Culp's article Toward a Black Legal Scholarship: Race and Original Understandings. 5 That thinking has resulted in several articles 6 in which I have examined Census Bureau data, among others, as a proxy for taxable household income, because the Internal Revenue Service does not collect taxpayer data by race. 7 My previous research shows that in one area, namely the joint return provisions of the Internal Revenue Code, taxpayers bear the costs of those provisions differently based upon their race Blacks pay a higher tax as a result of getting married than do whites ("the marriage penalty") and whites pay less in taxes as a result of getting married than do blacks ("the marriage bonus"). 9 My previous research shows that black married couples disproportionately pay the marriage penalty and white couples, particularly upper-income white couples, disproportionately receive a marriage bonus." 0 You may ask how this is possible given that the Internal Revenue Code is race-neutral on its face. There is nothing in the Code that explicitly says blacks pay more, whites pay less. This is still America-isn't it? I submit, because this is America, one could intuitively expect to observe racial disparities in the implementation of our federal tax laws, which date back to the Sixteenth Amendment and the Revenue Act of 1913."
The marriage penalty hits the hardest where husbands and wives contribute roughly equal amounts to total household income.' The marriage bonus is the greatest when only one spouse is contributing to total household income by working in the paid labor market.' 3 When you examine the households in the Census Bureau sample, black households were most likely to have co-equal wage earners and white households were most likely to have sole wage earners. 4 Gender Essentialism, supra note 3; Dorothy A. Brown RACISM 12 (1992) ("Black people will never gain full equality in this country. Even those herculean efforts we hail as successful will produce no more than temporary 'peaks of progress,' short-lived victories that slide into irrelevance as racial patterns adapt in ways that maintain white dominance. This is a hard-to-accept fact that all history verifies.") This table shows at the $20,000 and under income level, AfricanAmericans are most likely to be in single wage earner households. Between $30,001 and $120,000 household income levels, African-Americans are most likely to be in dual wage-earning marriage penalty households. At $120,001 and higher household income African-Americans are more likely to be in 15. See Brown, Race, Class, and Gender Essentialism, supra note 3, at 1504 (reprinted with permission of the publisher). (Excluded from the discussion in this article are the severe marriage penalties imposed by the earned income tax credit.) See Brown, Race, Class, and Gender Essentialism, supra note 3, at 1479-1481.
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UALR LAW REVIEW marriage bonus households. As a result, the greatest percentages of AfricanAmerican households are marriage penalty households. White households up to $60,000 are more likely to be in single wage earner households, and once over $30,000 household income, most likely to receive a marriage bonus. Interestingly enough middle income white households in the $60,000-90,000 income levels were most likely to pay a marriage penalty. For households earning over $90,000 more whites receive the marriage bonus than pay the marriage penalty.
Total household income is a result of wages earned in the paid labor market. One reason that black couples contribute roughly half of household income and white couples are more likely to be in sole wage earner households is a function of race discrimination in the paid labor market.' 7 It is those issues that the balance of this article will address.
CURRENT TAX POLICY AND RACE DISCRIMINATION IN THELABOR MARKET
My charge, from Dean Smith, was to suggest a change in the Internal Revenue Code that would work toward the goal of achieving racial equity in the twenty-first century. I believe there is no greater culprit that prevents the achievement of racial equality in this country than the systemic racism found throughout the paid labor market.' My proposal therefore will be to use the federal tax laws to disrupt the wage discrimination faced by workers of color.
I would like to begin by giving you some background statistical information that I suspect is all too familiar. For 1995, the Census Bureau reported median weekly earnings for white males, of $566, for black males $411, for black females $355, for Hispanic males $350, for Hispanic females $305. The unemployment rate for whites was 4.9% for 1995, for blacks was 10.4%, for Hispanics 9.3%." 
1999]
UALR LAW REVIEW Class action lawsuits alleging job discrimination more than doubled between 1993 and 1997 .2 A July 1998 New York Times article reveals that under welfare reform for the first time in the history of our country, there will be more minorities on welfare than whites because employers are preferring to hire white welfare recipients over welfare recipients of color. 22 Employment discrimination, while an evil in its own right, leads to more serious consequences." Wealth has been described as "one indicator of material disparity that captures the historical legacy of low wages, personal and organizational discrimination, and institutionalized racism. One road to wealth is long-term steady employment in the kinds of work organizations that offer job-sponsored benefits and retirement packages." ' 24 Similarly, the lack of those employment opportunities over the long-term "result[s] in less savings, less investments, and less transfers to succeeding generations. Over time, less income can result in vast differences in asset accumulation." 25 In 1993, white households had median measured net worth of $45,740 while black households had median measured net worth of $4,418.26 In the highest income level, the median net worth of whites was $123,350 and of blacks was $45,023.2" In the lowest income level, the median net worth of whites was $7,605, compared with $250 for blacks. 28 How do the federal tax laws exacerbate societal racism that is reflected in the paid labor market? This section will describe the tax treatment of deductions under Section 162 of the Internal Revenue Code. With limited exceptions, employers can deduct all wages under Internal Revenue Code Section 162(a)(1) provided they are ordinary, necessary, reasonable, for services rendered, and incurred in a trade or business. 29 Second, although the Supreme Court in 1958 announced a "public policy" limitation on deductions under Section 162 of the Internal Revenue Code, "if allowance of the deduction would frustrate sharply defined national 35 Therefore, it is well settled that courts are unable to apply the public policy doctrine to any situation not already proscribed by Congress in Section 162. Third, it is generally accepted that employment discrimination awards are deductible by the discriminator under Section 162, regardless of whether the damage awards are compensatory or punitive. 36 With respect to the income side, the recipient of employment discrimination awards are held to have received taxable income regardless of whether the damage awards are compensatory or punitive. 37 Further, wages received by employees who were discriminated against on the basis of race, will constitute taxable income. 3 ' Discriminators can deduct their wage expenses and the discriminated against are taxed upon those wages.
Well, what does this all mean and what changes would I make to federal tax law? What this means is that the federal government by allowing deductions for wages paid in a racially discriminatory manner and allowing deductions for actual damage awards, is subsidizing the race discriminator. By taxing the award to the recipient the federal government is adding insult to injury. If we lived in a society truly committed to racial equality, our current tax law policies in this area would change.
III. REVAMPING THE FEDERAL TAx LAWS TO DISCOURAGE LABOR FORCE DISCRIMINATION
How would I change the Internal Revenue Code to discourage employers from discriminating on the basis of race? First, I would prohibit the deduction by employers for the punitive and/or compensatory damage awards made in race discrimination cases. 39 Second, I would enact the proposal of Professor Karen Brown of George Washington University "to exclude from taxation all components ofjob bias awards" from the income of the person who has been discriminated against. 4 " Third, I would prohibit the deduction by employers of wages for ALL workers whenever the employer lost a race-based employment discrimination lawsuit or settled a race-based employment discrimination lawsuit, with respect to any of its workers. Fourth, and finally, I would exclude from income the wages received by employees who were discriminated against on the basis of race. 4 ' I would define race discrimination to include all instances where damages were paid pursuant to a judgment against an employer who was found to have discriminated against an employee on the basis of race as well as damages paid in settlement of a lawsuit. 42 We must remember that federal 39. I note that this proposal is equally applicable to other forms of labor market discrimination including gender, sexual orientation, and disability. My proposal is limited to race because of the nature of this symposium.
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[Vol. 2 1 TAX POLICY tax laws are widely believed to encourage behavior through allowing deductions and credits and discourage behavior by denying deductions, or imposing penalties. 4 3 Why shouldn't federal tax laws be designed to discourage race based employment discrimination? For as long as we have had federal tax laws they have subsidized race discriminators by allowing them complete deductions. When Congress codified the public purpose doctrine in 1969, it observed that to allow certain deductions would frustrate sharply defined national or state policies." As a result, the public policy doctrine was enacted to prevent a tax deduction from reducing the "sting" of a penalty intended to punish the wrongdoer. 45 Similarly here, denying wage deductions to employers who discriminate on the basis of race as well as denying the deduction for the judgment or settlement amount will penalize the employer. By denying the deductions, the "sting" of the penalty will not be reduced. The race discriminator will be punished in civil court and will be punished again through the operation of the federal tax laws. If eliminating discrimination on the basis of race is a clearly defined national policy, this proposal must be adopted.
All other similarly situated employers who do not discriminate on the basis of race will be able to take wage deductions. To the extent the company were publicly held, one might expect shareholders to sell shares in Company A, a race discriminator, not allowed to deduct wages and instead to purchase stock in Company B, a non-race discriminator, allowed to deduct wages paid to their employees. The race discriminator becomes an economic outcast and must change practices if they are to continue operating. competitively.
With respect to the employees who receive damage awards or settle lawsuits alleging race discrimination, those awards should be excluded from taxable income in order to compensate the victims for the harms suffered. The exclusion should provide an additional incentive to the employees to file suit against their employers. In addition wages paid while the taxpayer was being discriminated against should also be excluded for similar reasons. Assuming most of their taxable income comes from wages, and withholding taxes were
